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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Tom Stephens (Minister for Local Government and Regional Development) in charge of the Bill.  

Clause 110:  Part V Division 2 inserted -  
Progress was reported after an amendment had been moved by Hon Murray Criddle.  

Hon CHRISTINE SHARP:  Even though I have some sympathy with the objectives of the amendment, as I am 
sure other members do also, I will not be supporting the amendment for three reasons.  Firstly, I have asked 
questions of the Minister for the Environment about the resourcing of the Department of Environmental 
Protection to implement the new clearing permit system.  I have been satisfied with the answers to those 
questions that there will be eight full-time employees working on the clearing permit system.  I consider that is 
an adequate level of resourcing.  Therefore, there should not be excessive delays in the processing of clearing 
permits.   

Secondly, the next amendment, which is in the name of the minister, concerns the requirement to advertise for 
applications for clearing permits.  Advertising takes time because time must be given for persons to respond to 
the request for submissions.  I cannot see that fitting into a 90-day period in all cases.  Lastly, given the 
arguments I have been making in the Chamber about my concerns that the permits also pertain to purposes, the 
permits encompass very wide-ranging activities.  The activities may be permitted up to five years in each case.  
The purpose permits will require a very genuine effort from the Department of Environmental Protection to 
check out a lot of different proposals.  Again, that will not necessarily fit into a tight time frame.  I understand 
why the member is concerned about time lines and that individual landowners have borne the brunt of 
uncertainty on these matters for a long time.  Farmers will want to submit applications in the near future and 
require responses as soon as possible so that they can get on with their farm plans.  Given the level of resourcing 
that is being put into the department to process permits, I hope there will not be unnecessary delays.  For the 
other reasons, I will not support the member’s amendment. 

Hon ROBYN McSWEENEY:  The Opposition supports the amendment of Hon Murray Criddle.  People must 
have certainty and 90 days is enough.  Hon Murray Criddle’s amendment states 90 days or “another such 
timeframe as agreed by the proponent and the CEO.”  That is very fair and reasonable.  The process in planning 
and infrastructure has been extremely slow; it is a valid criticism.   

I know some people who own 40 hectares on the Guildford River, which also takes in part of Guildford 
Grammar School.  They have just subdivided the land.  They have gone through the approval processes for the 
past two years and done everything correctly but nothing has come back to them.  That is very frustrating.  For 
farmers who want to get on with things, three months is long enough to wait.  The Opposition agrees with this 
amendment. 

Hon MURRAY CRIDDLE:  I am interested to hear Hon Chrissy Sharp point out that resources are available.  I 
would have thought that if resources were available we would have seen some action.  That has not been the case 
over the past 10 years.  If there is difficulty with advertising, my amendment states that the time frame can be 
agreed to be extended.  I do not see a problem there.  Regarding the purposes for which a clearing permit may be 
required, I would have thought there would be a clear understanding of the intention.  That should not extend the 
time frame to any great extent.  I will vote for this amendment and I am pleased with the support I have received 
from Hon Robyn McSweeney and the Liberal Party. 

Amendment put and a division taken with the following result - 

Ayes (12) 

Hon George Cash Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Simon O’Brien Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Barbara Scott Hon Alan Cadby (Teller) 
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Noes (13) 

Hon Robin Chapple Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Dee Margetts Hon Christine Sharp  
Hon Sue Ellery Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

            

Pairs 

 Hon Bruce Donaldson Hon Kim Chance 
 Hon Peter Foss Hon Giz Watson 
 Hon Norman Moore Hon Adele Farina 
 Hon Barry House Hon Graham Giffard 

Amendment thus negatived.   

Hon TOM STEPHENS:  I move -  

Page 121, after line 28 - To insert - 

(c) advertise the application in the prescribed manner, inviting any person who wishes to 
comment on it to do so within such period as is specified in the advertisement. 

Hon MURRAY CRIDDLE:  I ask the minister to explain why the Government has decided to move this 
amendment.   

Hon TOM STEPHENS:  A recent review of the licensing process made many recommendations for 
improvements, including some amendments to the Environmental Protection Act.  Most are complex and require 
consultation with stakeholders.  One simple amendment is to require that, when an application for a licence is 
received, it be advertised and public submissions invited.  This amendment makes a similar change for the 
clearing permit application process.  This ensures that neighbours and others are aware of proposals to clear, can 
be informed about any possible impacts and can provide information relevant to the assessment of the 
application.  Similar changes are made for works approval applications on page 73, and licence applications on 
page 75.   

Hon MURRAY CRIDDLE:  Bearing in mind that my amendment regarding time frames was lost, would the 
provision contained in this amendment apply to all clearing proposals, from those involving one hectare up to 
whatever size they needed to be?  Will there be a requirement to advertise every proposal?   

Hon TOM STEPHENS:  This will apply to any clearing that requires a permit.   

Hon MURRAY CRIDDLE:  I have just heard that there will be adequate resources to fund any requirement to 
clear.  Bearing in mind all the clearing that will happen within residential areas as well as perhaps a small 
amount in the broader agricultural region, it will now involve smaller areas, given that all that work will have 
some economic responsibility attached to it in terms of building and the like.  I ask the minister to provide an 
assurance that those processes will be actively progressed and that there will not be long-term delays.   

Hon TOM STEPHENS:  I know that the minister who has responsibility for this legislation is conscious of the 
resource needs once this Bill is passed by the Parliament.  She will be taking the appropriate measures to make 
sure that those needs receive an appropriate government response.   

Hon ROBYN McSWEENEY:  The Opposition will not support the amendment.  Although it is important to 
allow for adequate consultation and public input, such input should be restricted to those who have a direct 
interest in the application.  The Opposition is concerned that wider public input would provide the potential for 
vexatious claims to be made, which slow the process and can be detrimental to the sensible development of the 
State’s resources.   

Hon CHRISTINE SHARP:  I strongly support this amendment.  I am greatly reassured by the insertion by the 
minister of this requirement into the process.  It goes a little way to satisfying some of my concerns, particularly 
with regard to the application of purpose permits, which I have been talking about at some length.  With regard 
to remnant vegetation on private land and the need for those around to be aware of it, the protection of remnant 
vegetation in Western Australia is a matter of the public interest protecting a public good.  That must involve 
public interaction.  The community must be involved because, after all, everyone is ultimately involved in this 
issue of ecological sustainability.  The community at large is a custodian of that.  I do not see it working in a 
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vexatious way but very much in terms of the public having a right to know what is proposed.  In the case of 
purpose permits, many of which will apply to public land, it is absolutely critical that the general public is aware 
of the proposals so that they can comment on them.  I reiterate that the Greens (WA) are very pleased that the 
minister has moved this amendment.  We strongly support it.   

Hon DEE MARGETTS:  I do not wish to delay proceedings unduly.  I spent part of the past weekend at the 
Koorda BioBlitz, which was organised by the World Wide Fund for Nature and the local shire.  Part of the 
benefit of that event was that people from all parts of the wheatbelt of Western Australia came along.  Fifty 
people came to look at the plant, animal and bird species of that area.  A big part of that weekend was to educate 
people locally about the ecosystem services of the 600-hectare reserve.  Part of that is very well illustrated by the 
large and growing interest in regional herbaria projects.  Many people voluntarily give up their time to find the 
range of species that exist on both private and public land.  They are very excited about finding them, lodging 
them locally and making sure that this knowledge is available for future generations, so that they know how to 
look after their local species.  I support what my colleague has said.  There is a growing interest among people 
both within and outside areas to find out about the species within areas.  People are often delightfully surprised 
by just how many species there are.  I recall going out with a group on the weekend to look for aquatic 
invertebrates.  We found perhaps a dozen different aquatic invertebrates in just a tiny pool of water in the granite 
outcrops.  That was amazing and surprising.  Many people found a wide range of flowering plants, including 
orchids, as well as snakes and lizards.  It was delightful.  It was also nice to see how surprised some of the local 
residents were to find just what was under their noses.  We do not wish to waste that local knowledge when 
people have interest in or knowledge of what is in a local area.  Sometimes it is not only the landowner who has 
that knowledge.  Landowners may be happy to find that other people know of some of the species in their area 
and will assist in helping to protect them.   

Amendment put and passed. 

Hon TOM STEPHENS:  I move - 

Page 122, line 1 - To insert after “(4)(b)” - 

or (c) 

Amendment put and passed. 

The CHAIRMAN:  The next amendment listed on the supplementary notice paper, which stands in the name of 
Hon Robyn McSweeney reads - 

Page 122, after line 26 - To insert - 

(9) Where an application made under section 51E pursuant to subsection 5(b), the land to 
which the refusal applies shall be taken as for a public work under Part 9 of the Land 
Administration Act 1997, and the provisions of that Act shall apply accordingly, and 
the land so taken shall be a nature reserve under the Conservation and Land 
Management Act 1984. 

Point of Order 

Hon TOM STEPHENS:  The Standing Committee on Legislation report has noted that this amendment is 
beyond the scope and purpose of the Bill.  That would suggest that it cannot be moved.  I seek your advice on 
that, Mr Chairman.   

The CHAIRMAN:  The Minister for Local Government has raised the point of order, and he is correct.  I had not 
noted this on my supplementary notice paper.  This amendment is beyond the scope and purpose of the Bill, as 
has been agreed to by the Committee, and therefore cannot be moved.  

Hon ROBYN McSWEENEY:  Why did this go through in the lower House?  This amendment is exactly the 
same as one moved there.  Even though it is about compensation, it is about compensation under the Land 
Administration Act 1997.  I ask for clarification of why this is different now.  

The CHAIRMAN:  I do not wish to reflect on the Legislative Assembly, because some of the standing orders of 
the Legislative Assembly are not the same as those in this House.  However, in this case it just so happens that 
the Legislative Assembly is able to insert amendments that deal with appropriations, whereas the Legislative 
Council is not in a constitutional position to do the same.  

Hon ROBYN McSWEENEY:  Thank you for clarifying that, Mr Chairman.  

Debate Resumed 
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Hon TOM STEPHENS:  I move - 

Page 122, after line 26 - To insert - 

(9) In the case of an application made under subsection (2)(a)(ii), the CEO may, under 
subsection (5)(a), give the applicant a written undertaking that if the person becomes 
the owner of the land on which the clearing is proposed to be done, the CEO will, 
subject to subsection (10), grant a clearing permit to the applicant subject to such of 
the conditions referred to in section 51H as the CEO specifies in the undertaking. 

(10) A clearing permit cannot be granted pursuant to an undertaking mentioned in 
subsection (9) unless - 

(a) the applicant becomes the owner of the land on or before such day as is 
specified in the undertaking; and 

(b) the CEO has been notified in writing that the applicant has become the 
owner of the land. 

(11) A reference in subsection (5)(b), (6) or (7)(a) or in section 51P(2) or 101A to granting 
or refusing to grant a clearing permit includes a reference to giving or refusing to give 
an undertaking mentioned in subsection (9). 

(12) A reference in section 101A to the specification of a condition in a clearing permit 
includes a reference to the specification of a condition in an undertaking mentioned in 
subsection (9). 

Hon MURRAY CRIDDLE:  This is a very substantial amendment, and I ask the minister to outline the purpose 
of it.  

Hon TOM STEPHENS:  The amendment is to allow a person purchasing land to know that that land is able to be 
cleared, if the owner so desires.  

Amendment put and passed. 

Hon CHRISTINE SHARP:  I move - 

Page 123, line 19 - To delete “5 years” and insert instead “one year”. 

This amendment is to proposed section 51G and is specifically targeted at the duration of purpose permits.  In 
this proposed section, area permits and purpose permits have different time frames.  Area permits last for two 
years whereas purpose permits last for five years.  The relativity should work the other way around, so that 
purpose permits are granted for each year.  A local authority or other public instrumentality should apply 
annually for a permit for the purpose of clearing remnant vegetation under the relevant Acts.  This is an 
important amendment, and I seek the support of the Committee in closing this very significant loophole being 
created for purpose permits.  If the time frame is limited to one year instead of five years, in conjunction with the 
amendment just made by the minister to provide for a requirement to advertise, a reasonable scrutiny of this type 
of clearing could be put in place, providing more adequate protection of, in particular, road verges.  I commend 
this amendment to the Committee.  

Hon TOM STEPHENS:  I ask the Committee to reject this amendment.  There is scope in the words contained in 
the Bill for reducing the period within which it is appropriate for a permit to be in force.  That is, the words 
contained in the last phrase of the clause, “unless another period is specified in the permit”.  In the Government’s 
view, the attempt to prevent a five-year permit is an inappropriate way to respond to the regime.  A five-year 
permit will reduce the red tape and bureaucracy in which people will be otherwise caught if the time line for a 
permit is reduced.  The Government supports the words contained in the Bill and opposes the amendment.   

Amendment put and negatived.   

Hon ROBYN McSWEENEY:  I move -  

Page 124, line 22 - To insert after “or” - 

by mutual agreement between the CEO and the holder of a clearing permit 

Proposed section 51I(2)(a)(ii) will then read -  

controlling or abating environmental harm either generally or by mutual agreement between the CEO 
and the holder of a clearing permit.   
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Proposed section 51I is headed “Some kinds of conditions” and they are certainly that.  Mutual agreement is the 
noncontentious way to proceed.  Proposed section 51I(2)(b) reads -  

establish and maintain vegetation on land other than land cleared under the permit in order to offset the 
loss of the cleared vegetation, or make monetary contributions to a fund maintained for the purpose of 
establishing or maintaining vegetation;  

From that I gather that farmers’ money will be used to establish vegetation on a cleared area of farmland for 
environmental, nature conservation or biodiversity purposes and the success of that may be limited.  According 
to people who know a lot more than I do about native vegetation, as a general rule vegetation that is regrown on 
an area on which all previous environmental values have been destroyed is far less complex, satisfactory and 
successful and more expensive than improving moderately good quality existing vegetation.  This amendment is 
a commonsense amendment to the application of the condition to provide that a monetary contribution might be 
applied by the CEO.  I refer to the last amendment that I was not able to move.  If it had been accepted, the 
Government would have been bound to purchase land for which clearing permits had been refused and that 
would have provided some equity.  I refer to a letter that was written by Mr Collins on 24 April 2001, which 
reads -  

We are writing to voice our protest over the unfair treatment of private landholders such as ourselves, 
who are being seriously affected financially and emotionally by the conservation controls on private 
landholders, in particular in relation to land clearing bands.   

We purchased our property in 1989, and have a letter from the Agriculture Department saying we 
would be able to clear our bush.  It was on this proviso that we bought the property . . .  

We have 1532.58 hectares (3785 acres), of which 688 hectares (1700 acres) is virgin mallee bush.  Also 
we have 121 hectares (300 acres) which had been blade ploughed when we purchased the property, but 
due to our economic circumstances, we have been unable to do anything further with this to date.  Now 
we are told we cannot do anything further with this 300 acres which is ready for further development, 
and we certainly cannot anticipate any further clearing of the bush.   

So we are left with land that we cannot farm, and yet we still have to pay exorbitant council rates on the 
bush, and have done for the past 12 years.   

We are expected to keep this bush as is for the benefit of the entire community, and feel this is 
extremely unfair, and feel something needs to be done regarding compensation for the fact that we 
cannot utilise this land.   

He is asking for a bit of equity.  The letter continues -  

We have 2 sons, aged 13 and 16 years and a baby daughter, and what future can we offer them on our 
farm when we are not even allowed to farm it at all?   

We will either need permission to clear the remaining bush in a sensible manner, leaving trees in the 
necessary places, or we need to be paid in someway to keep this freehold land for the communities’ 
benefit, so we can acquire another property which we can actually farm and make a living off.   

This issue of land clearing and compensation has been discussed for some time and we have tried to get 
people to listen to our plight to no avail.   

The following issues need to be urgently addressed:- 
•  rates paid on unimproved land 

•  land exchange or compensation 
•  loss of time and income while decision is made on clearing 

•  the farm is no longer a viable unit 

•  severe hardship caused to family 

•  funds already spent on bladeploughing (121 ha) 
•  capital gains tax on forced sale of land 

We as a family business are being severely and unfairly affected while this issue still remains 
unresolved.  We have worked very hard for a long time for this property and we would like to get on 
with our lives like everyone else in the community.   
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Yours faithfully 

Ron & Jennifer Collins and children (Nathan, Daniel & Rebekah).   
I read out that letter because it shows the hardship that some people go through.  There must be some equity.  
My amendment provides for mutual agreement and I thought if I did not put that in now, there might not be a 
chance later on.  Will the minister explain what is meant by proposed section 51I(2)(b)?   
Hon TOM STEPHENS:  By way of explaining the Government’s opposition to the amendment moved by Hon 
Robyn McSweeney, before the requirement for a financial contribution is set along the lines indicated in 
proposed section 51I(2)(b), negotiations will take place between the CEO and the applicant.  The amendment 
seeks to make such consultation and agreement mandatory.  Besides weakening the applicant’s argument on 
appeal, this amendment fails to understand the intent of proposed section 51H, which will enable the setting of 
any condition the CEO considers necessary or convenient.  The list in proposed section 51I is not limiting, so 
amendments to the list will not constrain other conditions from being applied.  For those reasons, the 
Government opposes the amendment.   
Hon MURRAY CRIDDLE:  I am surprised the minister said that it would make it mandatory when it is 
proposed that it be by mutual agreement.  Conditions will be set by the CEO, who may consider them necessary, 
or by mutual agreement.  I do not see how the minister can arrive at the conclusion that this amendment will 
make the discussions mandatory.  The amendment will allow for a simple arrangement to be put in place, which 
may well stop a lot of angst.   
Amendment put and negatived.   
The CHAIRMAN:  Before I move to the next amendment, at an earlier session the Committee agreed to defer 
certain amendments to proposed section 51A.  The particular amendments were 91/110, 94/110 and 143/110.  
Hon Christine Sharp indicated to a previous Committee that she would not be moving amendments 92/110 and 
93/110.  Given that the Committee previously agreed to postpone consideration of these amendments, I will now 
deal with them.  Will Hon Christine Sharp confirm that amendments 91/110, 92/110, 93/110, 94/110 and 
143/110 will not be moved?  Members will then have the opportunity to speak to proposed section 51A after 
which we will move forward to continue the Committee. 

Hon CHRISTINE SHARP:  Yes, Mr Chairman, that is correct.  I will no longer be moving 91/110, 94/110 or 
143/110.  As I indicated earlier, I will not move two other amendments on the supplementary notice paper, 
92/110 and 93/110.  Therefore, that whole suite of amendments has effectively been dealt with.   

The CHAIRMAN:  If any member wishes to speak to proposed section 51A now is the time because we will 
shortly move forward to our previous position in the Bill. 

Hon MURRAY CRIDDLE:  I would like the minister to clearly define what is and what is not allowed to be 
removed under this provision.  Are we dealing with minimal amounts such as the removal of dead trees?  The 
definition of clearing refers to the killing, destruction or removal of particular items and the doing of any other 
substantial damage.  That must be explained.  What is substantial damage?  The very discussion going on in the 
community at the moment is about how ridiculous things can get when a person has to get a clearing permit to 
remove the trunk of a dead tree, if that is what we are considering.  Will the minister tell me whether that is 
where we are at?  For instance, will a tree that has fallen across a fence pose a difficulty?  If a tree in the middle 
of a paddock dies, can it be removed rather than the farmer having to farm around it?  What happens then?  
Obviously, it would cause a deal of inconvenience if it could not be removed, despite the tree being of no further 
use to anyone.   

Hon TOM STEPHENS:  Hon Murray Criddle is correct in saying that the definition is very broad.  However, 
extensive exemptions are contained and were previously referred to in schedule 6.  Schedule 6 and those 
exemptions together with the regulations provide the opportunity for exclusions from this broad definition.   

Hon MURRAY CRIDDLE:  My question was a reasonable one.  I want the minister to tell me what sorts of 
occurrences will or will not be excluded.  The point is that that is the discussion going on in the community.  I 
want the minister to tell me whether a farmer will be able to remove a fallen dead tree or whether he will be 
inconvenienced by having to spray over the top of it with a boom spray.  It will obviously be an inconvenience if 
he does.  This is a real issue at the moment in regional Western Australia.  Some people have removed trees from 
paddocks because they want to use their boom sprays, which are up to 25 metres or more wide. 

Hon TOM STEPHENS:  Single dead trees will not be protected because the regulations and the schedule 
envisage stands of trees rather than single dead trees.  The list is not yet exhaustive and the Government is not 
saying what the exhaustive list of exemptions is because of the discussion to which the member has just referred.  
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Much discussion is going on in the community because the Government is consulting and making sure that there 
will be the opportunity for the exemptions that are reasonably sought by the community, including the farming 
community and wider interests.  An appropriate consultation process is going on that will see further exemptions 
being articulated and identified than the list contained in schedule 6 and the regulations.  This will widen and 
define the exemptions from this permit-seeking process.   

Hon ROBYN McSWEENEY:  I do not think that is good enough.  We are going in blind here and what people 
can and cannot do should be written in the legislation.  We are putting through a provision and have no idea 
whether the minister will come down on people heavier than is currently the case.  The killing, destruction or 
removal of native vegetation or the severing or ringbarking of trunks or stems of native vegetation provides for a 
wide scope.  Absolutely everything in the State can be stopped from happening if that provision is taken to the 
letter of law.  Obviously, that will not be done but it could be done.   

Hon TOM STEPHENS:  I note that the member, on behalf of the Opposition, has strongly expressed her 
opposition to the Bill proceeding without the detailed and exhaustive list of exemptions.  We are of the 
fundamentally different view that consultations with the community should continue in finding a definition for 
this section.  The member’s opposition has been well and truly carefully, clearly and strongly expressed, and I 
am sure that the member can express it many more times if she so chooses.  However, the Government 
disagrees.   

Hon ALAN CADBY:  In my speech in the second reading debate, I asked the minister a question on this clause 
concerning the grazing of goats or sheep on saltbush.  The minister said that he would respond to me at the 
committee stage of the Bill.  Perhaps he would now like to respond.   

Hon TOM STEPHENS:  I am advised that existing levels of stocking will continue.  Through this legislation, the 
Government is aiming not to allow clearing by stealth.  We have continued to consult on the exemptions and I 
regret the fact that I have not previously responded to the member’s query.   

Hon ALAN CADBY:  Is the minister saying that, under normal farm practice in which animals graze on 
saltbush, farmers will still be protected from prosecution? 

Hon TOM STEPHENS:  At current levels of continuing practice but not providing the opportunity for someone 
to clear by stealth.  A person will not be able to justify overstocking with goats a paddock in which there is 
native vegetation so that the paddock looks like a recently ploughed or mined field in preparation for open-cut 
mining. 

Hon Alan Cadby interjected.   

Hon TOM STEPHENS:  Yes, but if people are reasonable, they will not be adversely affected by the Bill.  
People will not be able to intentionally use goats to clear native vegetation and get around the intent of the Bill.  

The CHAIRMAN:  We are dealing with clause 110 and, in particular, proposed section 51A and its definitions.  
In a moment I will leave the Chair, but once we have dealt with proposed section 51A we will then move back to 
deal with page 124 of the Bill.  We have dealt with Hon Robyn McSweeney’s amendment.  The next amendment 
deals with page 126 of the Bill and will be moved by Hon Christine Sharp. 

Sitting suspended from 6.01 to 7.30 pm 

Hon ROBYN McSWEENEY:  Proposed new section 51A states that “clearing” includes the draining or flooding 
of land, and the burning of vegetation.  Every year farmers collect their dead native vegetation and put it in a 
heap and burn it, because that is part of good farming practice.  As I was driving to Kojonup the other day I saw 
dead native vegetation all over the farms, because the winds had come, and the farmers had just left it there.  
Hon Kim Chance, being an ex farmer, is nodding his head.  Will the burning of that vegetation be acceptable 
under this legislation?   

Hon TOM STEPHENS:  The removal of a fire hazard is acceptable.  Clearing by stealth is not acceptable. 

Hon Bill Stretch:  It is not a fire hazard. 

Hon ROBYN McSWEENEY:  That is not an answer, because it is not a fire hazard; it is just something that 
good farmers do.  Every year farmers collect their dead vegetation and put it in a heap and burn it.  Will they be 
able to do that under this legislation?   

Hon MURRAY CRIDDLE:  What process will be used for the implementation of the code and the regulations, 
and who will be consulted in the making of the regulations?  The minister indicated to Hon Bill Stretch that the 
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code and the regulations will be put in place before proclamation.  Can the minister reiterate whether that will in 
fact be the case? 

Hon TOM STEPHENS:  The significant industry groups from the mining and farming sectors will have the 
opportunity of consultation.  There will also be consultation with people from the conservation groups.  The code 
and the regulations will be presented to the Parliament before proclamation.  With regard to Hon Bill Stretch’s 
interjection on the response that I gave to Hon Robyn McSweeney, individual trees are not the issue here; they 
will not be subject to an application for a permit.  However, stands of trees may be in a different position.  The 
member knows what is countenanced by the Bill.  The draftspeople for the Bill are confident that it will do the 
job.  The legislation went through an extremely rigorous process before it came into this place, including the 
rigorous drafting that was done with the aid of Hon Peter Foss in advance of our taking on the Bill.  I think the 
member will find that the legislation will do the job more than adequately.  

Hon ROBYN McSWEENEY:  I am pleased Hon Peter Foss is not here, because he would probably spend an 
hour telling the minister off and saying that much of what was in his legislation has been thrown out and what is 
now before the Chamber is the Government’s legislation, not our legislation.  The Government has modified the 
legislation, as though it wants to be the Gestapo of farming land.  I return to the draining or flooding of land.  
What is meant by the “flooding” of land?  The flooding of land is an act of God.  I imagine that flooding has 
something to do with irrigation.  I know what the draining of land is, but in what circumstances would the 
flooding of land be included?   

Hon Dee Margetts interjected. 

Hon ROBYN McSWEENEY:  I am not asking Hon Dee Margetts; she is too sarcastic.  I am asking the minister.   

Hon Tom Stephens:  By putting the water somewhere else.   

Hon ROBYN McSWEENEY:  Flooding of the land?  That is not really an answer.   

Hon TOM STEPHENS:  This simply removes a potential loophole.  Those of us who are familiar with areas of 
the State that have been flooded, even at reasonably low depths, will know that that has been a very effective 
means of vegetation clearance and could be deployed for vegetation clearance.  It is simply another method of 
vegetation clearance from which the landscape will be protected by this Bill without a permit being granted.  To 
correct something I said earlier, I am assured that Hon Peter Foss had nothing to do with the drafting or any 
approval of any part of the Bill.   

Hon ROBYN McSWEENEY:  I do not think anyone would admit to drafting a Bill like this.   

Hon CHRISTINE SHARP:  I move -  

Page 126, after line 13 - To insert - 

(3) If the CEO is of the opinion that an offence has been committed under subsection (1), 
the CEO must advertise that alleged offence in the prescribed manner. 

Members will recognise this amendment as part of a series of amendments that I have been losing on a regular 
basis.  It seeks to ensure that breaches of the Act are made public.  When there is a contravention of clearing 
permit conditions, the same argument applies that the public has a right, and certainly a desire, to know.  More 
important than whether there has been a breach or an offence, we are very keen that, when the occasion warrants 
it, there will be the will for prosecutions to take place.  Although members of this place have expressed a lot of 
concerns about the impact of this Bill on landowners - I understand why they have said that - my experience of 
the application of statutory regulations on private farmers in the past five or even 10 years is that there have been 
almost no prosecutions under the regulations that already exist.  For example, there has never been a prosecution 
for illegal drainage, and Hon Robyn McSweeney has just mentioned drainage.  We are keen to ensure that, when 
the occasion merits it, the Government uses the stick that this Chamber goes to a lot of trouble to put in place, 
and, when it does that, it advertises its intentions in the manner of my amendment.  I therefore commend the 
amendment to the Chamber.   

Hon DEE MARGETTS:  How often do we hear talkback journalists and sensation-mongers go mad when they 
believe that someone who has been found guilty of a criminal charge is let off with less than what some people 
in the community consider is the right and proper penalty, is not charged at all or is let off with a caution etc?  
The interesting thing is that that happens all the time with environmental laws.  Decades ago the regular bleat 
from Governments was that Western Australia had the world’s best environmental laws.  The only trouble was 
that they were unenforceable.  In the end it was up to the minister to choose whether to prosecute, and, more 
often than not, the minister did not.  We had laws under which a landowner could not necessarily ensure that 
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damage was not done to his land, although in other countries such as the United States, laws were often much 
more enforceable and Governments could be required to do what their legislation said they would do.  I 
absolutely agree with my colleague that to get the credibility in the public arena, Governments need to indicate 
that environmental law is not a class of its own that Governments never intend to enforce.   

Hon TOM STEPHENS:  Hon Dee Margetts may be pleased to know that this legislation removes from the role 
of the minister the opportunity to be involved in the decisions about prosecutions.   

Hon ROBYN McSWEENEY:  We do not agree with this amendment.  The same principle applies to advertising 
offences related to clearing permits.  Once advertised as an offence, a degree of reputational damage remains, 
even if a court rules that an offence has not been committed.  Therefore, the opinion of the chief executive 
officer should not be a guide for what constitutes a breach of a licence condition that should be advertised.   

Amendment put and negatived. 
The DEPUTY CHAIRMAN (Hon Kate Doust):  I understand that the minister needs to think about postponing 
consideration of the next amendment until the Committee has dealt with amendment 50/110, which deals with 
proposed new section 51N.   

Amendment 49/110 postponed until after consideration of amendment 50/110, on motion by Hon Tom 
Stephens (Minister for Local Government and Regional Development).   
Hon ROBYN McSWEENEY:  I move -  

Page 128, line 20 - To delete “21” and insert instead “28” 

This amendment is to proposed new section 51M(3), which states -  

The notice is to - 

(a) state details of the proposed action;  

(b) invite the holder to make representations to the CEO to show why the action should 
not be taken; and  

(c) state the period (at least 21 days after the notice is given to the holder) within which 
representations may be made.   

A fact of rural living is that sometimes the post is a little slow and messages are not delivered very quickly.  For 
many country people, 21 days may not be enough time in which to accomplish the sorts of things they need to do 
when dealing with the revocation or suspension of a clearing permit.  Farmers who are involved in seeding, 
harvesting and any number of farming practices sometimes do not get into town to collect mail on a daily basis; 
they have other things to do.  Many of them come into town once a week, if they have a post office or town 
within a reasonable distance.  Pastoral areas have differing postal deliveries.  Other parts of this Bill contain a 
28-day requirement.  We believe it is very reasonable to give one month’s notice, given that we are dealing with 
land clearing and revocation.  The minister’s response in the other House is less than adequate and gives me no 
hope that country people will be treated fairly by this Government.  The 21-day period is already longer than the 
14-day period that applies to appeals on levels of assessment.  I also believe that the period is not long enough 
for rural people, and I ask that a period of 28 days be reconsidered. 

Hon CHRISTINE SHARP:  The Greens (WA) support the amendment and agree with the reasons put forward by 
Hon Robyn McSweeney.  Things do frequently move a lot slower in the country.  On some occasions a notice 
provided under this clause may be of considerable significance to a landowner.  Landowners will require 
adequate time to respond in the very formal way required by the Bill.  Giving them more time to do that is a 
good idea and, indeed, echoes a previous amendment moved unsuccessfully in my name. 

Hon TOM STEPHENS:  If that is not enough now to make the Opposition worry about its amendment, there is 
nothing I can say that will assist!  However, I will say it anyway.  This Committee has heard a lot from members 
opposite about delays and has seriously countenanced the amendments proposed by Hon Murray Criddle.  This 
amendment, which is about to be carried, given the way the arguments are going on the floor of the Chamber, 
will in the view of the Government militate against the speedy process for which it has advocated, because the 
Opposition is adding time to the process.  Until I hear that the Opposition is persuaded by that argument, I will 
allow the amendment to be inserted into the Bill.  However, it is on the Opposition’s, not the Government’s, 
head that it is producing what I consider to be a problem for the legislation by blowing out the time lines rather 
than facilitating a speedy resolution of these issues.  I can understand the Greens’ support for it; I do not 
understand the Opposition’s proposing it. 
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Hon ROBYN McSWEENEY:  I am indeed shaking in my boots because the Greens support this amendment!  
However, it is a reasonable amendment.  The minister represents the Mining and Pastoral region.  He must 
realise that 28 days is reasonable and 21 is not reasonable for a complicated matter such as this; he should be 
supporting his electorate.   

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 130, lines 10 to 31 - To delete the lines and insert instead - 

51N. Continuation of area permit on change of ownership 
(1) If an area permit is held by the owner of the land to which the permit relates 

and the interest by reason of which that person is the owner (the “interest”) 
is or is to be transferred, or passes or is to pass, to another person (the “new 
owner”), the new owner may, in the form and in the manner approved by the 
CEO, notify the CEO - 

(a) that the transfer or passing of the interest has occurred or is to 
occur; and 

(b) that the new owner wishes to become the holder of the permit. 

(2) If notification is given to the CEO under subsection (1) then - 

(a) on the transfer or passing of the interest; or 

(b) on the receipt of the notification by the CEO, 

whichever is later, the new owner becomes the holder of the area permit by 
operation of this section on the conditions to which the permit is subject. 

(3) If when the interest is transferred or passes the CEO has not received 
notification under subsection (1), the area permit has no further effect unless 
and until such notification is received.   

Amendment put and passed. 

Hon TOM STEPHENS:  The next amendment was postponed.  I move - 

Page 127, after line 23 - To insert - 

(b) where a person has become the holder of the clearing permit by operation of 
section 51N, the CEO is satisfied that the person is unwilling or unable to comply 
with the conditions to which the permit is subject; 

Amendment put and passed. 

Hon CHRISTINE SHARP:  I will not be proceeding with amendments 115/110 and 116/110 standing in my 
name on the supplementary notice paper, as they are consequential to a previous amendment that was lost.   

Hon TOM STEPHENS:  The next amendment is consequential.  I move - 

Page 131, lines 7 and 8 - To delete the lines. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 131, line 27 - To delete “relevant” 

Amendment put and passed. 

Hon TOM STEPHENS:  I move - 

Page 131, line 27 - To insert after “instrument” - 

, or other matter, that the CEO considers relevant 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 132, lines 6 and 7 - To delete the lines. 
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Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 132, line 9 - To delete “or transfer”. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 132, lines 11 and 12 - To delete “or transfer”. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 133, line 6 - To insert after “permits” - 

and undertakings mentioned in section 51E(9) 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 133, line 7 - To delete “transfers of clearing permits” and insert instead “notifications received 
under section 51N(1)”. 

Amendment put and passed. 
Hon CHRISTINE SHARP:  The next amendment is substantive in that it will make it possible for any person to 
apply for a clearing injunction, not just the chief executive officer.  Given that clearing activity can take place in 
a very short time and that it can result in a lot of damage very quickly, the Greens believe that it is essential that 
the Environmental Protection Act should provide for any person to apply for an injunction to restrain acts that 
may result in unlawful clearing.  We believe that the prospect of community enforcement should be of no more 
concern to industry groups than the prospect of enforcement by the CEO of the Department of Environmental 
Protection.  Community groups must reach the same standard of proof as any other litigant before the court and 
are subject to the same processes in court that filter out groundless claims.  Therefore, we believe that they will 
not be vexatious actions, as it is a very serious matter for anyone to seek such an injunction.  This is a very 
important amendment to ensure that any unlawful clearing as a result of the new clearing permit system will be 
kept to an absolute minimum.   

Hon Tom Stephens:  Before the Opposition gets misled again -   

The DEPUTY CHAIRMAN (Hon Kate Doust):  Just one moment, minister.  Hon Christine Sharp will move the 
amendment standing in her name. 

Hon CHRISTINE SHARP:  I move -  

Page 136, line 1 - To delete the line and insert instead - 

(3) Any person may apply for a clearing injunction. 

Hon ROBYN McSWEENEY:  The minister can be assured that I have not been misled on this amendment.  The 
proposal that anyone can apply for a clearing injunction is a great concern to the Liberal Opposition.  Green 
groups or any other interest group that thinks it is the thought police of any farming community could make such 
application with any development - the forest debate comes to mind.  The amendment would provide a 
significant opportunity for vexatious claims to be made against any project.  Once a project receives 
environmental approval, a degree of certainty of operation must be provided to protect the significant investment 
made by the proponent.  The Liberal Party believes that the Chief Executive Officer of the Environmental 
Protection Authority provides an appropriate filter for such a claim, and that the CEO is the appropriate person, 
as listed in the Bill, to apply for injunctions against clearing permits.  An alternative would be to require that 
legal standing be demonstrated by any person making application for an injunction against land clearing 
activities.  If passed, this amendment would provide open slather for green groups.  The Liberal Opposition 
opposes it.   

Amendment put and negatived.  

Hon TOM STEPHENS:  I move -  

Page 137, after line 4 - To insert - 
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(2) In subsections (3) and (4) - 

“commencement day” means the day on which section 110 comes into operation; 

“EP Act” means the Environmental Protection Act 1986 as amended by this Act. 

(3) Despite section 51B of the EP Act, the Governor may make regulations declaring - 

(a) an area of the State specified in the notice; or 

(b) an area of the State of a class specified in the notice, 

to be an environmentally sensitive area for the purposes of Part V Division 2 of the 
EP Act. 

(4) Regulations under subsection (2) - 

(a) cannot be made after the expiration of the period of 3 months after the 
commencement day; and 

(b) expire on the expiration of the period of 9 months after the commencement 
day. 

Hon MURRAY CRIDDLE:  Will the minister explain his amendment?  

Hon TOM STEPHENS:  Certainly.  Under clause 2(3), as inserted in the other place, the part of the Bill dealing 
with clearing permits will come into effect on the date that the regulations are tabled in Parliament.  These 
regulations will provide exemptions from the requirement for clearing permits to clear access tracks, firebreaks 
and so on.  The provision for declaring an area to be environmentally sensitive can be initiated only when part 9 
comes into effect.  The process will require public consultation.  Therefore, there will be a period of some weeks 
and months during which people may clear tracks and make firebreaks in an area that could later be declared to 
be an environmentally sensitive area to which the regulation exemptions do not apply.  The intent of the 
legislation to protect such areas could thus be circumvented.  This is a transitional provision.  The same 
regulations that provide exemptions can list prospective environmentally sensitive areas, and provide interim 
protection while they are assessed and the affected landholders consulted.   
Amendment put and passed.   
Clause, as amended, put and a division taken with the following result -  

Ayes (13) 

Hon Kim Chance Hon Jon Ford Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Dee Margetts Hon Tom Stephens  
Hon Kate Doust Hon Louise Pratt Hon Ken Travers  
Hon Sue Ellery Hon Jim Scott Hon Giz Watson  

Noes (11) 

Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Simon O’Brien Hon Bill Stretch (Teller) 
Hon Peter Foss Hon Robyn McSweeney Hon Barbara Scott  

            

Pairs 

 Hon Nick Griffiths Hon Bruce Donaldson 
 Hon Ljiljanna Ravlich Hon Barry House 
 Hon Adele Farina Hon Alan Cadby 
 Hon Graham Giffard Hon George Cash 
Clause, as amended, thus passed.  

Clause 111:  Section 70 replaced and transitional provisions - 
Hon MURRAY CRIDDLE:  I move - 

Page 140, line 6 to page 141, line 14 - to delete the lines. 
This proposed section is to do with the retrospectivity that may apply to clearing which occurred after 26 June 
2002 and would come into effect then rather than the day of assent; that is, to take measures to repair any 
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damage caused by that unlawful clearing.  Under this provision, the person will not be convicted of any offence, 
but the cost of establishing that cleared vegetation can be substantial - up to $20 000 a hectare.  It is somewhat 
misleading in that proposed section 70(4) provides that proposed subsections (3) to (11) of the same proposed 
section apply to the notice given under the transitional provisions as if it were a vegetation conservation notice 
given under proposed section 70(2)(b).  The clause notes at page 30 state that a vegetation conservation notice is 
treated like an environmental protection notice and culpable non-compliance is an offence with a maximum 
penalty of $250 000; non-compliance is an offence with a maximum penalty of $62 500; and a person can be 
convicted of non-compliance if culpable non-compliance is not proved.  I seek to delete those lines, which will 
remove those transitional provisions and the retrospective aspect of the Bill.  It will not prevent the regulator 
from taking action against a person who has cleared unlawfully under the system of laws that applied prior to the 
coming into operation of the relevant parts of the Environmental Protection Amendment Bill in the event that 
any of those prior laws have been repealed.  The rights, obligations and liabilities under the repealed enactments 
are preserved by the Interpretation Act.  The provisions that applied previously will apply in future.  Any form of 
retrospectivity with regard to those penalties will have a number of downsides. 

Those provisions have had exactly the reverse effect in the wheatbelt and a number of people have carried out 
some actions.  That was mainly because they did not understand what was going on, there is an amount of 
disbelief out there and there is some anger towards the people from the departments and the way in which they 
have tried to address the issues.  It is about time we drew a line in the sand, started afresh from when this Act is 
proclaimed and not penalise people for acts that were done in ignorance, in some ways.  We should start afresh 
with this Bill, although it does contain some very draconian measures.  It would be fairer if we did not go down 
the path of retrospectivity and started afresh. 

Hon PETER FOSS:  I am concerned about a statement that was made by the minister at an earlier stage of the 
debate, because I complained about retrospectivity - I still maintain that complaint.  The justification he gave for 
retrospectivity was that it applied only to things that are currently illegal.  He might be able to say that in respect 
of paragraph (a) under the definition of “unlawful clearing” in subclause (2) - 

Hon Tom Stephens:  When did I say that? 

Hon PETER FOSS:  I remember the minister saying it. 

Hon Tom Stephens:  I do not think you will find Hansard records me as saying that. 

Hon PETER FOSS:  Has the minister deleted it? 

Hon Tom Stephens:  No; I did not say that. 

Hon PETER FOSS:  What did the minister say?  We can deal with that later.  My recollection is that the 
minister’s statement was that he could justify it because the things that the retrospectivity applied to were 
currently unlawful.  If that were not the justification, I do not think there is any justification whatsoever.  The 
minister had no answer, but he did give an answer.  Paragraph (b) in the “unlawful clearing” definition under 
clause 111(2) is straight-out retrospectivity.  It is not slight retrospectivity; it is not half retrospectivity; it is not 
retrospectivity with an excuse; it is retrospectivity.  It states - 

“unlawful clearing” means anything within the meaning of “clearing” in Part V Division 2 of the EP 
Act that - 

. . .  

(b) would have constituted a contravention of section 41A of the EP Act if that section 
had been inserted into the EP Act before the thing was done,  

That is retrospectivity.  The minister might make some sort of argument for paragraph (a), because it states - 

constituted, at the time when the thing was done, a contravention of - 

It mentions a number of sections of different Acts.  The minister has half a chance with that paragraph because 
he might argue that all he is doing is adding an extra punishment to something that had an inadequate 
punishment at the time it was done.  That is contrary to all basic principles of law.  I will give an example.  If, 
under the Criminal Code, the penalties are lowered between the time of the offence and when the person is 
convicted of the offence, the person may take the lower penalty, and if the penalty is raised he may still take the 
lower penalty.  This provision states that there is an inaccurate penalty, so we will up the penalty to match the 
ones we already have; however, paragraph (b) is totally inexcusable.  The minister will not only subject people 
to penalties that do not apply as a matter of law at the time they do the act, but it will be in respect of an act 
which at the time they do it was lawful.  I do not know what people’s principles are in this place.  I know we do 
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not support that sort of retrospectivity.  I did not think the Greens supported that kind of retrospectivity, but it is 
retrospectivity.  The minister should be consistent in his approach.  I cannot see how else the minister can read 
the definition of “unlawful clearing” under subclause (2)(b) other than as a straight-out retrospectivity provision, 
under which a substantial penalty will be imposed for an act which at the time the person carried it out was not 
unlawful.  I will be happy for the minister to tell me that there is some sort of an excuse for that. 

Hon TOM STEPHENS:  The proposed section referred to by Hon Peter Foss deliberately plugs what is observed 
to have been an obvious loophole in the current statutes.  It is intended to stop someone clearing while the EPA 
is completing its assessment of the proposed clearing.  Such clearing would clearly subvert the Parliament’s 
intention in providing the assessment process.  Even the questions that have been asked of the Government by 
the Greens have clearly indicated that some people have decided to explore the possibility of clearing.  Clearing 
that has been embarked upon that is the subject of those questions may already be unlawful under the current 
statutes.  I think that is the thrust of the questions asked by members in the House as recently as today.  
However, I understand the point.  This could be a long and protracted debate.  I have heard this argument from 
Governments of opposite persuasions when they have made announcements and indicated that the statute would 
take effect from when the announcement was made and then asked the Parliament to backdate its effect.  I have 
argued at length from the opposition benches how shocking such a provision was.  I can now hear the argument 
from members opposite.  That argument can continue for as long as anyone chooses.  Everyone knows why this 
provision has been included.   

As we know, this Bill probably will not come into effect for some months.  The Government is simply asking the 
Parliament to ensure that no clearing be undertaken that subverts what we anticipate is the will of the Parliament 
in the intervening period.  We are dealing not so much with an offence but rather the application of a civil 
penalty; namely, a requirement to re-organise the landscape to the way it was.  In other words, the Parliament 
will be asserting on behalf of the community its ambitions in this area.  We all know how debates of this nature 
can go on.  Members opposite will appreciate that support for this viewpoint has been canvassed on the floor of 
the Chamber.  I have seen members opposite argue for provisions of this sort when in government.  I hope that 
the House will bring this issue to resolution on behalf of the community of Western Australia.  

Hon DEE MARGETTS:  It has been indicated that this is not an infrequent application in a number of categories 
of legislation.  The ones with which I am familiar at a federal level are consumption taxation or other taxation 
measures.  There is rarely a bleat at that level when people understand that it is retroactive from the time of 
announcement to avoid actions that are specifically designed to avoid people’s taxation obligations and skew the 
tax revenue.  That retroactive legislation is introduced on a regular basis.  In this instance, the provision is not 
even fully retroactive inasmuch as, as has been admitted, the activities that fall into that category would require 
notice of intent under existing laws.   

Hon Peter Foss:  No, that is covered in proposed paragraph (a), not in proposed paragraph (b).  Proposed 
paragraph (b) is based on the new law, which has not been passed.  

Hon DEE MARGETTS:  I understood it was a matter of whether people are required to give a notice of intent to 
clear.  If people have cleared without giving notice of intent to clear, the notice of intent is that which would 
have existed under present legislation.  
Hon Peter Foss:  That is proposed paragraph (a) not proposed paragraph (b).  

Hon DEE MARGETTS:  Interestingly, bureaucrats advised me that was in the memo circulated to farmers.  It 
applies if they are taking action only on land that requires a notice of intent to clear under existing legislation.  
Be that as it may, it was discussed at length with all the people involved in drafting the legislation.  At whatever 
point the legislation was announced, a provision must be included to avoid a situation that I believe would have 
been far worse if that provision were not included.  It was no secret at the time; it was announced in press 
releases and so on that an interim provision would be in the Bill.  I believe that was necessary.  Taxation 
measures are introduced on a regular basis to avoid situations in which people’s actions may well get them to do 
something that they would regret later.  Basically, this is the saving-people-from-themselves measure. 
Hon PETER FOSS:  I am very pleased to hear the Greens speak on this.  I have been lectured on a number of 
occasions by the Greens on how retrospectivity is a terrible thing and that they do not approve of it.  It is always 
nice to see that everybody has a capacity to show a totally different face to the public when it suits them.  I do 
not think there is much chance of anyone supporting this amendment, but it is very important that the comments 
of certain people are put on the record so that when we next have a moral, high and mighty lecture from the 
Greens, we can say that their principles can be somewhat compromised.  It is not a taxing Bill.  This provides for 
a straight-out penalty.  Although I have a problem with proposed paragraph (a), it is not quite the same as the 
problem I have with paragraph (b).  Proposed paragraph (a) refers to something that is a contravention.  That is 
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fair enough.  I do not agree with it, but there is some sort of distinction.  Proposed paragraph (b) states, “would 
have constituted a convention” if the law had existed.  That is retrospective, and this is not a law regarding the 
number of people to whom a tax would apply at a particular time.  It is a penalty.  All too often we have heard 
arguments against retrospectivity, but some things do not worry some people when it suits them.  That is fine, let 
us vote on it and everybody’s real views will be on the record. 
Hon TOM STEPHENS:  This clause simply lifts the provision from the soil conservation regime as it applied 
until now.  It plugs that loophole and places it back with the Environmental Protection Authority.  It is not the 
position that is being argued in the Chamber.  It will finesse the Bill and the provision will be in one statute, 
which will create a regime that is consistent and delivers to the community what we know it is after.  
Hon CHRISTINE SHARP:  My understanding of the differentiation between proposed paragraphs (a) and (b), to 
which Hon Peter Foss is drawing the House’s attention, is that proposed paragraph (a) clearly refers to the 
provisions under the Soil and Land Conservation Act.  Proposed paragraph (b) refers to the contravention of 
section 41A of the Environmental Protection Act if that had been already included in the Act.  That refers to a 
part IV assessment under the Environmental Protection Act.  There are very few cases relating to clearing 
proposals.  The cases that are investigated are only those that have specifically been drawn to the attention of the 
authority by the Commissioner of Soil and Land Conservation because he considers that he cannot deal with a 
notice of intent to clear a particular block because it does not fall within the scope of the Soil and Land 
Conservation Act, which, as we know, is limited to consideration of soil conservation matters.  A handful of 
cases have been referred to the EPA for an environmental assessment under the full suite of powers available 
under part IV of the Act.  However, that has occurred through the well-canvassed memorandum of 
understanding between the EPA and the Commissioner of Soil and Land Conservation, which has been in place 
for some time.  It is generally considered to be part of the suite of powers that is implemented by the 
commissioner.  I do not think that the distinction Hon Peter Foss is making between paragraphs (a) and (b) under 
the definition of “unlawful clearing” in clause 111(2) is effective.  The paragraphs deal with the way the Soil and 
Land Conservation Act currently works.  This Bill has been in this place for well over a year.  As my colleague 
Dee Margetts indicated, we are concerned to prevent at all costs advantageous clearing before the enactment of 
this legislation.   

Hon Murray Criddle:  This actually encouraged people to do it.  That is the only unfortunate thing about it.   

Hon Dee Margetts:  It is the opposite.   

Hon Murray Criddle:  That is rubbish.   

Hon Dee Margetts interjected. 

The DEPUTY CHAIRMAN (Hon Kate Doust):  Can we have one speaker at a time, please?  Hon Christine 
Sharp has the floor.   

Hon Murray Criddle interjected.   

Hon CHRISTINE SHARP:  If the honourable member is correct that this clause has provoked some clearing -  

Hon Murray Criddle:  You will not find it now.  That is the trouble.  It is all over.  It is all gone.   

Hon CHRISTINE SHARP:  The member may remember a question without notice that I read to this place at 
some length during the debate on an earlier amendment.  A lengthy list of blocks is being investigated by the 
minister’s office.  It is a fact that quite a few landowners may be affected by these provisions, precisely because 
those landowners have contravened them.  That was the purpose for this retroactive provision.   
Hon Peter Foss:  You cannot contravene something that is not law.   

Hon CHRISTINE SHARP:  I think all members understand exactly why the provision is in the Bill.  No-one 
wanted to provoke a spate of land clearing in anticipation of the passage of this legislation.  The reality is that 
some landowners will be caught by this.  The honourable member suggests that people got on a bulldozer as 
quickly as possible.  Some of those people will be caught.  That is the right thing.  However, the vast majority of 
people will not be caught because they have been waiting patiently.  I underline “patiently”.  These provisions 
have been a long time coming.  People in the country have been waiting for this matter to be sorted out.   
Hon Murray Criddle:  Rubbish.   

Hon CHRISTINE SHARP:  It is not rubbish.  It is well known that the MOU system that this clause alludes to is 
not working properly and is ultra vires.  Landowners have been caught in uncertainty for a long time.  People 
want certainty.  That is the reason we are debating this Bill tonight.  We are very much in support of the 
Government on this matter.   
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Hon ROBYN McSWEENEY:  I suggest that all the provisions in this Bill relating to land clearing are ultra vires.  
The retrospectivity dates to June 2002.  According to The West Australian, Minister Judy Edwards said that 12 
illegal land clearings were being investigated.  Nobody likes cowboys these days.  No farmer puts up with 
cowboys.  However, as Hon Murray Criddle said, this retrospectivity clause is making some people do things 
that they would not normally do because they are very scared.  I am not sure whether those 12 illegal land 
clearings were the work of cowboys or whether they were done for justifiable reasons.  I have always wondered 
how the Government could make this Bill retrospective.  It does not make sense to me.   
Hon PETER FOSS:  I pose a riddle to the Chamber: when is a retrospective Bill not retrospective?  When the 
Greens support it.  It then becomes retroactive.  All the Greens have done is change the word.  When it suits 
them, they support retrospectivity, and when it does not suit them, they are against it.  I do not necessarily mind 
that.  At least Hon Tom Stephens is frank enough to admit it.  He said quite plainly that because he is in 
government now, he supports the concept even though he opposed it when he was in opposition.  At least he is 
frank about it.  However, the Greens always take a moral view on anything.  They tell us that they are superior to 
us on all these things and therefore they are right.  It must be very difficult continually being morally right.   
Hon CHRISTINE SHARP:  I seek a clarification from Hon Peter Foss.  When have the Greens declared, as some 
sort of binding principle for all time, that we are against retrospectivity?  As the member for the Greens dealing 
with this Bill, I am not aware of that position.  I am not aware of those statements.  If the member wishes to seek 
to undermine our position on this clause by referring to some previous universal declaration on behalf of the 
Greens, I would like him to give me some details about exactly what was said by whom about what.   

Hon PETER FOSS:  I am not trying to undermine the Greens’ position.  I know what their position is.  They are 
hypocrites.  That has never been in any doubt in my mind whatsoever.   
The DEPUTY CHAIRMAN:  We have been dealing with this clause for a while.  Hon Peter Foss may want to 
bring his remarks back to the clause rather than make personal reflections.   
Hon PETER FOSS:  I would love to.  I am just answering the question.  I am not trying to undermine Hon 
Christine Sharp.  I am trying to make her position clear.  I have been lectured by the Greens on a number of 
occasions.  They have told me that they do not support retrospectivity.  They continually say that.  I have heard 
them say that they generally do not support retrospectivity.  I know they do not.   
Hon Christine Sharp:  I do not know.  You may know.  I do not know.   
Hon PETER FOSS:  I have heard her say it. 
Hon Norman Moore:  I have heard them support it.   
Hon PETER FOSS:  Perhaps the member can put on the record that she supports retrospectivity.  She could say 
that the times we were lectured about retrospectivity were a mistake because the Greens actually support it.  The 
reality of the matter is that this is a retrospective clause.  It will punish people for doing things that are not 
currently illegal.  When it suits the Greens, they find some support for such a provision.  If Hon Christine Sharp 
tells me that the Greens do not oppose retrospectivity and think it is a good idea, fine.  However, it is news to 
me.  I have been lectured by the Greens for trying to implement retrospectivity.  If that is the Greens’ open view, 
that is fine.  I will not accuse them of being hypocrites.  Instead, I will accuse them of being confused.  I would 
be very happy to hear that the Greens are in favour of retrospectivity.  Hon Christine Sharp has shown that she is, 
and she intends to show it further by her vote on this clause.  I do not for one moment think I will undermine her 
views.  I do not for one moment think I will change them.  I am not an idiot.  I know what she will do, and I 
know why.  I just want to clearly point out her position so that the next time we get involved in a debate about 
retrospectivity, it is nice and clear and we can show the Greens that they support it.  The Greens are now saying 
that they support the principle.  That is fine.  Anything the Greens say is very useful and will be used in evidence 
against them later on.   
Hon CHRISTINE SHARP:  I make it perfectly clear that we do not support retrospectivity on all occasions.  Hon 
Peter Foss may have had arguments with the Greens about this principle.  I am not aware of those arguments.  It 
may well have been the case that on one occasion in the past we have not supported such a provision because of 
the circumstances of that particular situation.  On this occasion tonight, when we are debating this clause, we do 
support retrospectivity, because we are keen to ensure that this law is not avoided by clearing activity.  We will 
consider retrospectivity - or retroactivity, or whatever Hon Peter Foss wants to call it - on its merits within the 
context in which it is debated.  The Greens have no general principle on that matter that I am aware of.  
Amendment put and a division taken with the following result -  
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Ayes (12) 

Hon Murray Criddle Hon Peter Foss Hon Robyn McSweeney Hon Barbara Scott 
Hon Paddy Embry Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Simon O’Brien Hon Bill Stretch (Teller) 

Noes (13) 

Hon Kim Chance Hon Adele Farina Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Jon Ford Hon Tom Stephens  
Hon Kate Doust Hon Dee Margetts Hon Ken Travers  
Hon Sue Ellery Hon Jim Scott Hon Giz Watson  

            

Pairs 

 Hon Bruce Donaldson Hon Nick Griffiths 
 Hon Barry House Hon Ljiljanna Ravlich 
 Hon Alan Cadby Hon Louise Pratt 
 Hon George Cash Hon Graham Giffard 
Amendment thus negatived. 
Clause put and passed.   

Clause 112:  Section 101A inserted -  
The DEPUTY CHAIRMAN (Hon Kate Doust):  There are a number of amendments on the supplementary 
notice paper in the name of Hon Christine Sharp - Nos 118/112 to 125/112.  Those amendments are 
consequential to an earlier amendment that was defeated, so that series of amendments cannot now be moved.  

Hon TOM STEPHENS:  I move -  

Page 141, lines 26 to 28 - To delete the lines. 

Page 141, line 29 - To delete “or transfer of a clearing permit”.   

Amendments put and passed.   
Hon ROBYN McSWEENEY:  I move -  

Page 142, line 3 - To delete “21” and insert instead “28”. 

Page 142, line 10 - To delete “21”and insert instead “28”.   

As I have said previously, I believe strongly that 28 days should be the time limit allowed, particularly for the 
pastoral and remote communities of Western Australia.  I urge members to support the amendments. 

Hon TOM STEPHENS:  The Government is opposed to the amendments moved by Hon Robyn McSweeney on 
the basis that they will have the effect of slowing down the process for expeditiously handling lodged appeals.  
These amendments seek to increase from 21 to 28 days the period for lodging appeals against the amendment, 
revocation or suspension of a clearing permit or the decision to grant a permit.  The amendments will make these 
periods inconsistent with the comparable provisions for licences and works approvals, which have proved 
adequate for applicants in remote parts of the State.  It is also inconsistent with ensuring a streamlined, speedy 
process.  It is the Government’s view that the 21-day period is already one week longer than comparable appeal 
periods under the EPA’s assessment process.   

Hon CHRISTINE SHARP:  We support the member’s amendments as discussed in line with her earlier 
amendment.   

Amendments put and passed. 
Hon TOM STEPHENS:  I move -  

Page 142, after line 29 - To insert - 

(5) Subsections (1)(a)(ii) and (b), (3)(a) and (4) do not apply in relation to the grant of a 
permit pursuant to an undertaking mentioned in section 51E(9). 

Amendment put and passed. 
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Hon MURRAY CRIDDLE:  I move -  

Page 143, after line 14 - To insert - 

(9) Appeals lodged under section 101A(1), (2), (3) and (4) will be determined within a 
maximum time frame of 60 days, or as specified by the Minister. 

I have made the argument many times.   

Hon TOM STEPHENS:  The Government opposes the amendment moved by Hon Murray Criddle.  This is part 
of the member’s drive to insert time lines into the Bill.  However, it introduces the same problem as did his 
previous proposals; notably, uncertainty of outcome for all when the time line is inadvertently exceeded.  It also 
raises other questions; for instance, as the minister is responsible for the appeals process, it appears to achieve 
little beyond saying that the minister can take as long as the minister likes.  It is not clear when or how the 
minister might specify a different time frame, and it introduces added uncertainty.  The question that arises is, 
what would be the position if the time line were exceeded and the appeal was not yet determined?  Would the 
original decision stand or would the appeal be upheld?  What about incomplete mediation to resolve the issue?  
The Government has run these arguments successfully before the Committee and we ask the Committee to reject 
the amendment moved by Hon Murray Criddle.   

Hon ROBYN McSWEENEY:  The Opposition supports the amendment, the intention of which is very clear.  I 
am sure that if mediation were to occur, the phrase “or as specified by the Minister” would carry over past the 60 
days.  People must have certainty.   

Hon MURRAY CRIDDLE:  The simple answer to the minister is that if the Minister for the Environment were 
in charge of his or her portfolio, he or she could quickly do exactly what the minister has indicated should be 
done.   

Amendment put and negatived. 

Clause, as amended, put and passed. 

Clauses 113 to 115 put and passed.   

Clause 116:  Schedules 5 and 6 inserted and transitional provisions - 
Hon TOM STEPHENS:  I move -  

Page 145, line 9 - To insert before “diversity” - 

biological 

Hon ROBYN McSWEENEY:  I have a number of questions about clause 116.  Page 146 of the Bill contains the 
definitions of “watercourse” and “wetland”.  I know the minister has a further amendment, so I will wait until he 
moves that amendment.  However, I would like to know what his idea is of biological diversity.  Later this year, 
we will see both a federal and a state Bill on biological diversity.  What constitutes a high level of biological 
diversity?  There are different opinions.   

Hon TOM STEPHENS:  The use of the words “biological diversity” is to ensure that we embrace more than 
simply plant species; we embrace a diversity of fauna.   

Amendment put and passed. 
Hon TOM STEPHENS:  I move -  

Page 145, lines 9 and 10 - To delete “of plant species”. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 145, line 28 - To insert before “conservation” - 

adjacent or nearby 

Principle (h) relates to clearing that may impact on a conservation area.  The present wording does not make it 
clear that this is intended to refer to possible impacts on any conservation area adjacent or near to the clearing in 
question.  The addition of these words clarifies the intent.   

Amendment put and passed. 
Hon CHRISTINE SHARP:  I move -  
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Page 146, line 8 - To insert after “1984” - 

or any other land or waters reserved, protected or managed for the purpose of, or purposes 
including, nature conservation 

The reason for this amendment is there is no significant amount of conservation activity in the State that is not 
formally recognised under the Conservation and Land Management Act.  I refer to the private covenanting of 
areas of land in which a binding covenant is placed on the title of land to protect it in perpetuity but which land is 
not managed by the Department of Conservation and Land Management and is not governed by the CALM Act.  
For example, the National Trust of Australia has in place a very important covenanting scheme that applies to 
various areas.  Also a few pieces of land are protected in this way under the Soil and Land Conservation Act, 
which allows for agreements to conserve areas of land.  Therefore, in the view of the Greens (WA) the definition 
in the schedule of a conservation area is too restrictive and will not provide the relevant protection to areas of 
private conservation.  I therefore seek the support of the House for this amendment. 
Amendment put and passed. 
The DEPUTY CHAIRMAN (Hon Adele Farina):  The following four proposed amendments Nos 129/116, 
129A/116, 139/116 and 129C/116 on the supplementary notice paper cannot be moved now because of the 
defeat of amendment 97C/110. 
Hon TOM STEPHENS:  I move - 

Page 146, line 15 - To delete “and “wetland” have the same meanings as they have” and insert 
instead - 

has the same meaning as it has 

Hon ROBYN McSWEENEY:  I have a lot of questions to ask the minister on the next amendment.  Will the 
minister explain exactly what this amendment will do and why he has turned around the words in the way that he 
has? 
Hon TOM STEPHENS:  The amendment will change the definition of wetland in proposed schedule 5 to a 
broader definition than that in the Rights in Water and Irrigation Act 1914.  The proposed definition is based on 
that which was adopted by the 1997 wetland advisory committee but amended slightly to delete “bog” and to 
include “spring, dampland and impoundment”.  This will ensure that the definition uses up-to-date terminology 
and covers all water bodies that may be impacted by clearing.  
Amendment put and passed. 
Hon TOM STEPHENS:  I move - 

Page 146, after line 17 - To insert - 

“wetland” means an area of seasonally, intermittently or permanently water logged or 
inundated land, whether natural or otherwise, and includes a lake, swamp, marsh, 
spring, dampland, impoundment, tidal flat or estuary. 

Hon ROBYN McSWEENEY:  The amendment proposes to change the definition from that in the Rights in 
Water and Irrigation Act.  The minister has just explained the reason for the previous amendment.  Before the 
previous amendment, the definition in the Bill stated - 

“watercourse” and “wetland” have the same meanings as they have in the Rights in Water and 
Irrigation Act. 

It now states - 

“watercourse” has the same meaning as it has in the Rights in Water and Irrigation Act. 

The Rights in Water and Irrigation Act states - 

(1) In this Act, unless the contrary intention appears - 

“watercourse” means - 

(a) any river, creek, stream or brook in which water flows; 

(b) any collection of water (including a reservoir) into, through or out of which 
any thing coming within paragraph (a) flows; 

(c) any place where water flows that is prescribed by local by-laws to be a 
watercourse, 
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and includes the bed and banks of any thing referred to in paragraph (a), (b) or (c). 

(2) For the purposes of the definition in subsection (1) - 

(a) a flow or collection of water comes within that definition even though it is only 
intermittent or occasional; 

(b) a river, creek, stream or brook includes a conduit that wholly or partially diverts it 
from its natural course and forms part of the river, creek, stream or brook; and 

(c) it is immaterial that a river, creek, stream or brook or a natural collection of water 
may have been artificially improved or altered. 

The definition of wetland in the Rights in Water and Irrigation Act, which has been deleted by the previous 
amendment, states - 

“wetland” means a natural collection of water, whether permanent or temporary, on the surface of any 
land and includes - 

(a) any lake, lagoon, swamp or marsh; and 

(b) a natural collection of water that has been artificially altered, 

but does not include a watercourse. 

The amendment states - 

“wetland” means an area of seasonally, intermittently or permanently water logged or inundated land, 
whether natural or otherwise, and includes a lake, swamp, marsh, spring, dampland, 
impoundment, tidal flat or estuary. 

The word impoundment concerns me.  An impoundment means anything that impounds water, collects or retains 
water in a pond or reservoir.  The minister has mentioned a reservoir.  For irrigation purposes, an act of 
impoundment is a state of being impounded.  The minister should be legislating to say that any artificial 
impoundment such as a farm dam is not covered by this Bill.  I read American legislation on impoundment and 
found that water impoundment has permitted uses.  The legislation stated that uses and activities are permitted 
subject to the general provisions and exceptions such as farm uses but not including residential uses.  The 
minister should consider doing something like that.  I have not found any legislation like that across Australia.  
The American legislation also states that the uses permitted include for the propagation or harvesting of a forest 
product and mining and quarrying of rock in accordance with forest practice.  It also states that non-residential 
use is necessary and an accessory to the uses listed above in conjunction with water impoundment, public parks, 
camp grounds, boating facilities, camps and other such recreational facilities not involving major structures.  
Water impoundment includes accessory use such as a spillway, a powerhouse, big facilities and staging areas.  
The purpose and intent in the American legislation of a water impoundment zone is to provide sites for 
multipurpose water impoundments to meet the municipal, industrial, recreational, power, in-stream and irrigation 
needs of the county.  The zone is to be applied only to areas that will have water impoundments in excess of a 
thousand square feet and is intended to protect selected water impoundment sites from irreversible loss. 

Under this legislation, farm dams could come under that definition.  I have marron ponds at my home for which 
obviously I must have a licence.  Anyone who is not in a water catchment area can build a dam; however, under 
this legislation they will need permission to remove live or dead native vegetation from their property and to 
bring in dozers to build a dam.  The minister has said previously in this place that he does not intend to licence 
farm dams, yet if “impoundment” is retained in the legislation, people will need to apply to the Environmental 
Protection Authority for approval to build a farm dam, which they do not need to do now.  The Bill will therefore 
provide a mechanism for registering every farm dam.  I do not know how the amendment sits with irrigation.  It 
is a pretty serious change to the principles contained in the Bill. 

Hon Tom Stephens:  Do you want to move to delete “impoundment” from my amendment, which I will accept? 

Hon ROBYN McSWEENEY:  I do.   

Hon Norman Moore:  What about the “natural or otherwise” reference?   

Hon ROBYN McSWEENEY:  It is pretty serious legislation.  I so move -  

To delete “impoundment” from the amendment.  

Amendment on the amendment put and passed. 
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Hon ROBYN McSWEENEY:  I thank the minister for that allowance.  Without that change, the provision would 
have caused all sorts of fun and games.  Where does this definition fit with irrigation?  Many people irrigate in 
the minister’s area and mine.  All my earlier points allude to the minister’s amendments.  The change needs to be 
explained.   

Hon TOM STEPHENS:  The Government does not see that irrigation relates to this provision.  Irrigation deals 
with crops; therefore, the native vegetation will have been removed.  The Government does not believe that the 
query relates to the circumstances outlined and covered with the proposed regime.   

Hon ROBYN McSWEENEY:  The Blue Bill outlining the Environmental Protection Act 1986, as amended by 
the Environmental Protection Amendment Bill 2002, alludes to irrigation and wetland extensively.  I cannot find 
them right now.  I am sure the minister’s advisers will be aware of them. 

Hon Tom Stephens:  Give the page numbers.  Does the member want to come back to it later?   

Hon ROBYN McSWEENEY:  I will. 

Hon MURRAY CRIDDLE:  I would like to be assured that my colleague’s query has been answered.   

Hon TOM STEPHENS:  My advisers do not believe the member’s memory accurately reflects the regime of the 
Bill.  I am happy to clarify any matters found between now and the third reading.   

Hon NORMAN MOORE:  Forgive me for intruding in this debate, but the removal of “impoundment” from the 
new definition of wetland seems to be a recognition that it would cover farm dams.  Can the minister state 
whether farm dams will come under this definition of wetland as now amended?   

Hon TOM STEPHENS:  The Government can regulate to exclude farm dams if it is considered to be necessary.  
I am reluctant to accept further amendment to this provision at this point.  I give an undertaking on behalf of the 
Government that consultation will be entered into with the Western Australian Farmers Federation and the 
Pastoralists and Graziers Association to find any unintended consequences; if any are found, they will be dealt 
with in the review of the Act.   

Hon NORMAN MOORE:  I gather from the minister’s comments that it is not the Government’s intention that 
farm dams be covered by the definition of wetlands, but it may turn out that they are covered.  My reading of 
“whether natural or otherwise” includes something made by human beings.  I refer to whether a farm dam is a 
lake.  Obviously, a dam is not a swamp.  I have a dam which looks like a swamp, so perhaps it is in the eye of 
the beholder!  Are farm dams not considered wetlands as far as the Government is concerned?  Is that the 
position?  Is the minister not sure, and he hopes it is not the case? 

Hon TOM STEPHENS:  The regime does not intend to encompass farm dams.  These words are not aimed at 
capturing farm dams.  In the absence of advice on the question, I speculate on a possible way that the clearance 
might relate.  I refer to an example Hon Norman Moore and I know.  No doubt it will get people excited if I have 
it wrong.  Relating to a “whether natural or otherwise” set of circumstances, I refer to the shallow areas around 
Kununurra known as Lily Creek adjacent to the town.  This has lots of vegetation.  A view could be expressed 
that it would be wise to retain the vegetation.  If it is to be cleared, conservation advice would be obtained first.  I 
once asked whether the removal of the cumbungi reed from inundated lands might be appropriate.  We explored 
using pigmy hippopotami, as suggested by Councillor O’Brien at the time.  I subsequently learnt that pigmy 
hippopotami had the disadvantage of not eating cumbungi reed, but eating people - it did not quite do the job!  
That would be an “otherwise”, but the definition is not intended to catch farm dams.   

Hon ROBYN McSWEENEY:  I read that one cannot clear native vegetation if it is growing in, or in association 
with, an environment associated with a watercourse or wetland.  Does the minister perceive any problems, given 
the change of meaning of watercourse to include wetlands?  Many aspects are involved.  Is this to the detriment 
of farmers who have wetlands, river and creeks?  Farmers must sometimes clear along a creek line, as the 
minister knows.  There are many things I cannot think of off the top of my head that could be related.  Does the 
minister see that this will be to the farmer’s detriment?   

Hon TOM STEPHENS:  The advice is that this definition will not determine whether a permit is required; it will 
be used only in the assessment of a clearing proposal.  Having been alerted to the issues raised, and the member 
indicating to the Committee that she cannot think of all examples while on her feet, maybe in consultation with 
farming groups in preparing the regulations it may be necessary to provide further exclusions.  If they emerge, 
further suggestions could be given for further exclusions.  The member will then find that the officers of the 
department and the minister will be keen to have input from Hon Robyn McSweeney and farming groups.   
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Hon BILL STRETCH:  I am sorry that I have legislative schizophrenia, but I cannot speak from over in the 
acting Opposition Whip’s seat.  I am a little concerned.  If we move on a little in the Bill, which I am not 
permitted to do - 

Hon Tom Stephens:  Go on!   

Hon BILL STRETCH:  I refer to appeals under the Soil and Land Conservation Act.  A great deal of work has 
been done on salinity control in wetlands and associated country under the Soil and Land Conservation Act.  In 
the land management industry, we really need the continuing powers to do what has to be done to some of these 
areas.  For argument’s sake, I am aware of a silted-up alluvial valley, probably a thousand years old, which has 
built up and caused a sort of flood plain that is backing up a lot of water and badly needs draining.  Under the 
Soil and Land Conservation Act, that was allowed to be restored as a minor watercourse.  The beneficial effect 
of that in saving native vegetation was extraordinary, and the regrowth that is occurring is very beneficial to the 
whole of the landscape further up the catchment etc.  Can the minister give me any assurance that those powers 
of cooperation will be in place under the new Act when it comes to managing these wetlands?  The definition is 
better than it was with the removal of empowerment, because the building of dams surrounding those areas was a 
necessary part of water management.  I think the Minister for Agriculture will confirm that salinity management 
is very much a matter of water management.  If we put in silly stuff about drainage of wetlands and swampy 
areas etc, we will deprive people in a lot of areas of the ability to reclaim productive land and to better manage 
the river systems further down.  The great fear is that the EPA’s track record in the past is less producer friendly 
than the Soil and Land Conservation Act.  The progress that has been made since the land care groups have got 
going has been quite phenomenal, and I want the assurance that they will receive the same interaction and 
cooperation with the EPA that they are getting now, because those people are dead scared that the ground will be 
cut away from under them and a lot of the very useful work they are now doing will not continue.  I know it is 
difficult because the minister is in a representative capacity, but can he give me any indication of the future 
attitude towards interaction with land management groups? 

Hon TOM STEPHENS:  It would appear that at page 131 we have made an amendment with opposition 
support - perhaps even with opposition encouragement - which amends proposed section 51O(4) to have the 
effect of ensuring that the CEO can take on board other matters that he considers relevant.  The specific reason 
for that amendment is to make sure that the clearing principles are not the only principles that are considered; 
other relevant matters are being considered in this process, such as the sorts of issues the member is raising in his 
contribution.  The advice is that I can give that assurance. 

Amendment, as amended, put and passed. 
Hon TOM STEPHENS:  I move -  

Page 148, lines 21 to 33 - To delete the lines. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move -  

Page 149, line 7 - To delete “24, 24A”. 

Hon ROBYN McSWEENEY:  Can the minister explain that amendment? 
Hon TOM STEPHENS:  These sections of the Bush Fires Act were included in error.  They relate to burning 
bush to promote clover growth.  Consultation with the Harvey irrigation district and the Fire and Emergency 
Services Authority of WA confirmed that they should not be exempted from the requirement for a clearing 
permit, as they in no way constitute emergency fire management.  It appears the practice is quite rare, so few, if 
any, people will be affected by the change. 
Amendment put and passed. 
Hon TOM STEPHENS:  I move -  

Page 149, line 31 to page 150, line 8 - To delete the lines. 

Hon MURRAY CRIDDLE:  Can the minister explain page 153? 
Hon TOM STEPHENS:  We are up to page 150 with this amendment.  It is replaced by the consolidated 
transitional provisions that have already gone in at proposed clause 119, but I will explain to the member the 
page he has mentioned when we get there. 
Amendment put and passed. 

Clause, as amended, put and passed. 
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Clause 117 put and passed. 

Clause 118 - Soil and Land Conservation Regulations 1992 amended - 
Hon TOM STEPHENS:  I move -  

Page 150, after line 20 - To insert -  

(2) Regulation 2 is amended by deleting the definition of “to clear”. 

Amendment put and passed. 
Hon TOM STEPHENS:  I move -  

Page 150, after line 21 - To insert -  

(4) Schedule 2 Form 1 is deleted. 

(5) Schedule 3 is deleted. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 119:  Transitional provisions - 

Hon TOM STEPHENS:  I move -  

Page 150, line 23 - To delete “subsections (2) and (3)” and insert instead -  

this section 

Amendment put and passed. 

Hon TOM STEPHENS:  I move -  

Page 150, after line 23 - To insert -  

“Authority” has the same meaning as it has in the EP Act; 

Amendment put and passed. 

Hon TOM STEPHENS:   I move - 

Page 151, after line 3 - To insert - 

(2) This subsection applies to clearing if - 

(a) a regulation 4 notice relating to the clearing was given not less than 90 days 
before the commencement day; 

(b) the clearing was or is commenced not more than 2 years after the giving of 
the notice and is completed not more than 2 years after the commencement 
day; 

(c) the clearing was not referred to the Authority as a proposal under Part IV of 
the EP Act, or was so referred and not accepted by the Authority; and 

(d) a soil conservation notice, within the meaning of section 31 of the Soil and 
Land Conservation Act 1945, has not been served in respect of the clearing. 

(3) For the purposes of sections 51C and 74B of the EP Act, clearing to which subsection 
(2) applies is to be regarded as being clearing of a kind set out in Schedule 6 to the EP 
Act. 

Amendment put and passed. 

The DEPUTY PRESIDENT (Adele Farina):  The two amendments in Hon Christine Sharp’s name cannot be 
moved due to previous decisions.   

Clause, as amended, put and passed.  

Clause 120 put and passed. 

Clause 121:  Section 4A inserted - 
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Hon ROBYN McSWEENEY:  I do not support this clause.  In theory, the object and principles of the Bill 
require the chief executive officer and employees to have “regard to the following principles”.  The reality is that 
the proponents in their various forms will have to address the issues under these five principles.  Farmers seeking 
a permit or landowners seeking some form of land development will know before they submit their application 
that someone in the Department of Environmental Protection will consider their proposal in the light of these 
five principles.  If the proponent seeks to have the proposal considered seriously, he will have to address each of 
the five principles to make sure that the Department of Environmental Protection does not go down its own path 
and come to the conclusion that, having regard to the principles, the proposal is unacceptable.  Will principles 4 
and 5 significantly add to the cost that businesses must expend in order to do business?  This proposal removes 
the proposed object sections of the Act that require all sections of the Act to have regard to the five principles 
that I mentioned - precautionary principle; principle of intergenerational equity; principle of the conservation of 
biological diversity and ecological integrity; principles related to improved valuation, pricing and incentive 
mechanisms - the polluter pays principle; and the principle of waste minimisation.  Although the Opposition 
recognises that these are important principles in the right context, it believes they would be incorrectly placed as 
objects for the entire EP Act.  In many of the 128 sections, these objects would be inappropriate and do not 
necessarily need to be considered.  

Hon TOM STEPHENS:  The Government understood that the Opposition was of that view.  The Government 
has made a clear commitment that these principles will be included in the Act.  They are consistent with the 
approach to environmental legislation in other States and the Commonwealth.  Opposition concerns, however, 
may be partly eased by the second reading speech in which the application of the principle was clarified in the 
following words - 

I should also clarify that it would be reasonably expected that these principles might be given specific 
consideration in the development of policies, strategies and broad regulations.  However, at the level of 
decisions on individual licences, approvals or permits, while decisions should be consistent with the 
broader policies, it is not specifically the intention that the CEO and his staff be required to document 
their consideration of these principles, as that would divert resources away from the actual protection of 
the environment 

Hon BILL STRETCH:  I now refer members to principle 4(3), which reads - 

The users of goods and services should pay prices based on the full life cycle costs of providing goods 
and services, including the use of natural resources and assets and the ultimate disposal of any wastes.   

Who are the users of the goods and services produced from the land?  I pose that question to the minister.  Does 
this mean the good souls in the agricultural areas who produce food or does it mean the people who sit around 
the table and eat the products that are produced and delivered to them?   

Hon Tom Stephens:  It is a rhetorical question.  I know the point.  

Hon BILL STRETCH:  It is rhetorical.  In consultation with its green friends, the Government has very cleverly 
put all the onus of managing the environment on the people who live in it, use it and clothe and feed themselves 
and others from it, but it has not provided them with any of the benefits.  It has hit them with the downsides - all 
the threats of resumption and all the penalties such as jail sentences and massive fines.  What are they being 
given in return?  The Government should ask itself what it is doing.  Government members should cast their 
minds to Europe after the Second World War.  People had no food or clothing and buildings were destroyed.  
Europe had to rebuild from scratch.  The leaders of Europe declared from that day on that they would not let 
their continent develop into that situation again.  They actually turned around and valued the people on whom 
their recovery relied - the people in the secondary industries who rebuilt their cities, towns and homes, those in 
the primary industries who supplied the raw materials and, of course, those in the agricultural sector who got 
back to work and fed everyone.  The Government should consider what this legislation will do.  In effect, in 
unparliamentary language, the Government is saying, “Stuff the people who grow the food and clothe us, we will 
have a beautiful environment to pass on to the children, but they will not know what farmers do because there 
will be none left.”  The Government will have successfully forced them off their land but left them a beautiful 
environment that will not grow anything.  They will not be allowed to clear the roads so they will be unable to 
send their children to school.  They will not be able to transport their produce to people’s tables because the 
roads will be too narrow.  If produce is to be carted in the narrow-gauge vehicles of horse and cart - to which 
mode of transport some people would like to see us return - they will be too expensive to buy anyway.  Let us 
see how far we are taking this silly damn nonsense.  The Government has the impertinence to put in its 
precautionary principle that the users of goods and services should pay prices based on full cycle.  What the heck 
does the Government think we are doing?  It has been said in this place many times that life is cyclical and 
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change swings like a pendulum from one side to the other.  There are changes of government, fashion, fancy and 
a lot of other things.  There are changes in the fads of humanity.  However, it is the job of government to limit 
those swings.  Why are we doing this?  Any minister for agriculture would be very unhappy with what is 
happening here.   

Hon Kim Chance:  The Act that this Bill sets out to correct is a dog’s breakfast that has caused immense damage 
to farmers.  This legislation is light-years ahead of what it replaces, notwithstanding the concerns you have 
expressed.  You must be the first to agree with that.  You know the pain that the current legislation causes.  It is 
an absolute dog’s breakfast.   

Hon BILL STRETCH:  I agree.   

Hon Kim Chance:  This Bill will fix that.   

Hon BILL STRETCH:  I would like to share the Minister for Agriculture, Forestry and Fisheries’ confidence 
that it will fix it.  However, most of the agricultural and farming areas certainly do not see it as a fix-all.   

Hon Kim Chance:  No, it does not go as far as many people would have liked.  Nonetheless, it substantially 
corrects the mistakes of the past.   

Hon Norman Moore:  Who wanted it to go further?   

Hon Tom Stephens:  Order!   

Hon Kim Chance:  I am saying that the compensation provisions do not go as far as people would have liked.   

Hon BILL STRETCH:  I was a bit confused by the deepness of what I thought was the Presiding Officer’s voice!  
I thought that there had been a very quick change of Deputy Chairman.  I ask the Minister for Local Government 
and Regional Development to ponder on my comments.  I guess it was remiss of me to invite the Minister for 
Agriculture, Forestry and Fisheries to participate.   

Hon Tom Stephens:  Hear, hear!  It was very remiss.   

Hon Norman Moore:  I suspect that with a response like that, he will be a one-term agricultural minister.   

Hon Tom Stephens:  Not at all.  He is one of the greatest agricultural ministers this State has seen. 

Hon Norman Moore:  People will be very impressed with what he said earlier.   

Hon Kim Chance:  I do not resile from what I said.  This legislation is light-years ahead of what it replaces.   

The DEPUTY CHAIRMAN (Hon Adele Farina):  Order, members!  Hon Bill Stretch has the call.   

Hon BILL STRETCH:  Thank you, Madam Deputy Chairman.  It was an interesting diversion.  The principle 
that should be at the head of the Act should contain words to the effect that, notwithstanding this legislation, the 
paramount concern of the country must always be to ensure that its people are fed and clothed and to maintain 
the general wellbeing of the country.  The one endangered species that is totally ignored by this Bill is Homo 
sapiens - farming type.  I ask the Chamber to consider that.  We are very keen on all the little furry creatures and 
the invertebrates that float around in granite rock pools.  However, people in the south west are committing 
suicide.  People in the agricultural areas have in previous years suffered great hardship.  Our paramount 
consideration should be the preservation of the people who look after us.  It is an old-fashioned theme and idea, 
but we must look hard at the basics of our Western Australian civilisation.  The very values on which our 
community prides itself are underpinned by the people who work with the environment and who are affected by 
this Bill.  As I said in an earlier speech, we should not tie their hands and legs and truss them up to such an 
extent that they cannot go anywhere.   

We have heard some nonsense about road clearing and stuff like that.  Roads are built on road reserves.  Roads 
are not built on conservation strips through the countryside.  Let us get our facts straight.  Conservation reserves 
can be established in many areas.  They can be replanted.  We have heard how they can be re-established and 
reconstituted.  Let us do that, but for God’s sake, do not try to do it on the roads.  Let us get some sense back into 
the country and preserve the people.  The Government is giving them creatures to look at and flowers to sniff, 
but it is not letting them get their kids to school for an education or their produce to the markets at a proper price.  
This Bill will pass.  It will be amended in time.  As the Minister for Agriculture, Forestry and Fisheries said, the 
EPA legislation has been a dog’s breakfast for a long time.  It always will be as long we depart from the essential 
principle of looking after the people of Western Australia first and the environment second.  I know the 
argument will be that if there is no environment, there will be no people.  However, it has been said in this place 
many times that the greatest conservationists are the people who work in the environment.  They are not people 
who have things forced on them from West Perth, South Perth or the ivory towers in Perth.  I have been farming 
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since I was born.  I know that the environment is as good as we keep it.  I am passing it on to my children and 
grandchildren.  It was passed on to me by several generations.  The average farmer does not spoil the 
environment.  However, unless the Government gets and keeps the farmers on side, there will be no spirit for the 
legislation and it will go nowhere.   

Hon CHRISTINE SHARP:  I indicate my real sympathy for what Hon Bill Stretch has just said, which was quite 
moving.  I think we all feel a bit moved by the truth he has given us.  I do not pretend to in any way be able to 
adequately respond to what he has said.  I limit my remarks to two things.  First, the member made his remarks 
in connection with the clause that will insert the objects and principles, including the precautionary principle, 
into the Act.  Hon Bill Stretch quoted the principles relating to improved valuation, pricing and incentive 
mechanisms, which read in part -  

(3) The users of goods and services should pay prices based on the full life cycle costs of 
providing goods and services . . .    

Those words are incredibly profound because they go to the heart of why so much of the genuine production to 
put food on the table, to which the member referred, is unsustainable.  In many cases, producers do not earn 
enough from their products to be able to do all that they would like to protect the environment and also be 
financially viable.  It is precisely that problem that this proposed section alludes to.  It seeks to say that the true 
cost of production should be borne by the consumers; that is, the people who eat the food on the table.  In many 
cases that is not the case, partly because our system of agriculture is now totally globalised.  Our agricultural 
production is in competition with globalised agricultural production, much of which is subsidised by other 
societies that recognise the land management services provided by farmers.  For example, even though our 
farmers criticise the agricultural subsidies that exist in Europe, part of the reason for those subsidies is the 
recognition that European farmers are also land managers.  They have the dual role of not only producing food 
but also managing land.  In order for land to be managed properly, we need people.  However, those people need 
to have adequate income so that they are able to stay on the land and perform that role.   

Hon Paddy Embry:  Are you saying that the price of food in the shops is too cheap?   

Hon CHRISTINE SHARP:  The overall prices received by agricultural producers over many years - indeed, over 
the whole of the past century - are such that the returns to farmers are continuing to decline yet the costs of 
production are increasing.   

Hon Kim Chance:  That is due to the effect of the subsidies that you have just supported. 

Hon CHRISTINE SHARP:  The benefits to agribusiness are also increasing.  It is not the landowners and land 
managers who are getting that money.  

Hon Paddy Embry:  Are you saying that the price of food in the shops is too cheap?   

Hon CHRISTINE SHARP:  At the end of the day, yes, because people are now spending less of their disposable 
income on necessities and more of their disposable income on things that are not all that necessary.   

Hon Paddy Embry:  In Europe the price of food is two to three times higher.   

Hon CHRISTINE SHARP:  Obviously this is a complex issue that we will not be able to resolve in the course of 
our discussions on this clause.  In my view, this is what this part of the precautionary principle is getting at.  I do 
not think that Hon Bill Stretch is proposing that the answer is, therefore, to wreck the environment.  Is the 
question before us that we must destroy either the farmers or the environment?  Surely that is not the solution.  I 
suggest to members that that predicament goes to the heart of the challenge of sustainability.  This question is 
very topical, because tomorrow the Government will be releasing a sustainability strategy for this State.  The 
reality is that if we do not get to the heart of this matter - we are certainly not doing that through this Bill - we 
will continue to deal with things through this process in which it must be either the environment or the farmers.  
We need to rise above that kind of dichotomy and seek to change the structural impediments that prevent us from 
having sustainable land management practices.  The last thing I want to say about the challenge that Hon Bill 
Stretch has put on the table is that although what Hon Bill Stretch said was quite moving, in my view the 
Government has not yet told the Chamber how it will address the equity issues that are raised by these 
environmental protection amendments.  As members know, the Greens profoundly support the equity provisions 
for the Bill, because although we believe that remnant vegetation requires the protection that the Bill is offering, 
we do not want it to be an either/or situation.  We do not want it to be at the expense of farmers.   

The Government has not discussed the other side of the impacts of this Bill; namely, how it intends to deal with 
the triple bottom line and address the social and economic impacts of the Bill.  That matter has been missing 
from the debate.  The only serious work that has been done publicly by the State Government on this matter is 
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found in the salinity strategy that formed part of the former Government’s pre-election commitments.  The 
salinity strategy had five documents.  One of those documents, the final report of the native vegetation working 
group, contains a lot of good work.  It contains about 14 different concrete proposals on how to begin to address 
some of the impacts on private landowners who are, on behalf of us all, doing the right thing by our native 
vegetation.  I know that every member in this Chamber wants to protect our native vegetation.  However, we do 
not want to do that in a way that will put the livelihood of farmers at risk.  I would like to know what the 
Government has done in the three years since this report was released to address the equity issues that are raised 
in the report and the Bill.  

Progress reported and leave granted to sit again. 

House adjourned at 9.58 pm 

__________ 
 


